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AT&T COMMENTS ON PETITION FOR RECONSIDERATION

Pursuantto theCommission’sPublicNotice,DA 05-103,released

January18, 2005,AT&T Corp. (“AT&T”) submitsthesecommentsin supportofthe

petitionfiled on October13, 2004by SprintCorporationandBellSouthCorporation

(collectively“Petitioners”)seekingreconsiderationofCommission’sFifth Reportand

Order, FCC04-190,releasedAugust13,2004 (“Order”), in theabove-captioned

proceeding.

In theOrder (~J24), theCommissionheldthat all B-ratesupportfunds

disbursedunderits universalserviceprogramsshouldberecoveredif theschoolor library

thatis abeneficiaryoftheprogramfailedto pay its non-discountedsharewithin 90 days

afterdelivery ofservice.As Petitioners(at 1) explain,the“B-rate programprovides

fundingofbetween20-90%ofthechargesfor eligible servicesprovidedto eligible

schoolsandlibraries;theschoolsandlibrariesarerequiredto paytheremaining

non-discountedshareofthebill.” In theOrder, theCommissionruledthat anB-rate

beneficiarywill be deemednot to havepaid if it hasfailedto pay its non-discountedshare

within 90 daysafterdeliveryofservice.



AT&T fully agreeswith the Commissionthat B-ratebeneficiariesshould

be requiredto payfor servicesin atimely manner.However,therule,asadoptedby the

Commission,hasseveralseriousflawsthat requireit be reconsidered.

First, asPetitionerspointout (at2-3), theCommissionadoptedtherule

withoutnoticeandcommentasto thetimeframewhenapresumptionshouldarisethat an

B-ratebeneficiaryhasfailedto paythenon-discountedsharefor theservicethat it has

received.Although theCommissioncontendsthattheAdministrativeProceduresAct

(APA) doesnotrequirenoticeandcommentbecausetheOrder adoptsonly

“non-substantivetechnicalchanges”(Ordern. 120),thefact is thattherule has

far-reaching,punitiveconsequencesthatcannotbepigeonholedinto this “procedural”

exemption.Moreover,theCommissiondoesnot cite any supportin therecordfor its

selectionof a 90-daytimeframeasindicativeofnonpayment,which itself renderstherule

arbitraryand capricious.

Second,if theapplicanthasnotpaid its portionwithin 90 daysafter

servicedelivery andUSAC recoupsthedisbursedfunds,it will inevitablyimposeaharsh

andunwarrantedburdenon theserviceprovider. For example,if theschoolwasfunded

at 90%andthe90%hasbeendisbursedand,if for somereason,theschoolcannotpaythe

10%within thestatedtimeperiod,this would allow USAC to reclaimthe90%(because

the applicantviolatedtherules). The serviceproviderwould thenbe left to try collect

100%from anentitythat hasnot paideven10%. Clearly,this processcouldhavehighly

detrimentalconsequencesfor aserviceproviderthathasrenderedserviceto aneligible

beneficiary,evenif thatbeneficiarydid notpay its portionofthebill aspromptlyas it

shouldhave.
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Not only would recoupmentofdisbursedfundsmeanthatthe carrier

wouldhaveprovidedservice,incurredprogramcosts(including competitivebidding,

installation,servicedeployment,andhigherbill processingcostsassociatedwith

participationin theschoolsand librariesprogram,etc.),but it would thenincuradditional

coststo reversethecreditand initiatecollectionactivities. Theharshimpactoftherules

is inconsistentwith the factthat it is the serviceprovider— not theB-ratebeneficiary—

that is out themoney,andthatit is theB-ratebeneficiary— not the serviceprovider—that

hasdefaultedin its duty ofpromptpayment.This itself makestherule arbitraryand

capricious. Accordingly,AT&T believesthatthereshouldbeno recoupmentoffundsfor

servicerendered,evenif theB-ratebeneficiarydoesnotpayits bill within 90 days.

More importantly,USAC is permittedto giveheightenedscrutinyto

subsequentapplicationsfrom programbeneficiariesthat havebeenfoundto haveviolated

thestatuteorrulesin thepast. Id. ¶ 44. AT&T believesthatthis is thebettercourseof

action. Insteadof punishingtheserviceproviderthathasduly renderedservice,and

whosecustomermaybesomewhatlate in paying,USAC shouldusethefactof

late paymentin determiningwhetherprospectivelythatbeneficiaryshouldbepermittedto

participatein theB-rateprogram. Underthis approach,theserviceproviderwould have

theoptionofwithdrawingfutureservicein lieu ofundertakingexpensivecollection

proceedingsfor 100%ofrenderedservices.Thethreatof lossoffuturediscountsshould

be an effectivedeterrentto thebeneficiary’savoidingtimely paymentfor service.Bven

here,however,thereshouldbesomeconsiderationgivento thespecificcircumstances,

e.g., the lengthoftime thatbeneficiaryfailed to makepayment,whetherlatepaymentwas
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anisolatedincidentor arecurrentpractice,andanyextenuatingcircumstances

surroundinglate payment.

Finally, anotherreasonwhy the90-dayrecoupmentrule hasdeleterious

effectson theserviceprovideris that, oncea debtis morethan90 daysold, it is more

difficult to takecollectionaction. Giventhat therule createsapresumptionof

nonpaymentafter90 days,customerscouldcontendthattherule barscarriersfrom

seekingearliercollectionactivities,if theychoseto do so.

For thesereasons,andthosestatedby Petitioners,theCommissionshould

eliminatethe 90-dayrecoupmentrule.

Respectfullysubmitted,

AT&T Corp.
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